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PRELIMINARY STATEMENT 

On June 14, 2020, “Black Lives Matter” was painted on Fulton Street (“Fulton Street 

Mural”) without defendants’ knowledge, consent, approval, or participation. Upon learning of the 

mural, defendants failed to take remedial action, thereby making the streets of New York City as 

designated public fora available to all others who wish to exercise their First Amendment rights in 

the same manner. Mot. Prelim. Inj. at 2.   

On September 15, 20201, defendants filed their Cross-Motion to Dismiss Plaintiff’s 

Amended Complaint (“Cross-Motion”) (Dkt. 22) and Memorandum of Law in Support of their 

Cross-Motion (“Def.’s Mem. Opp.”), alleging however that the Black Lives Matter murals are 

government speech and that therefore the First Amendment does not apply to them. Def.’s Mem. 

Opp. at 1.  But in fact, these murals are private speech. Plf.’s Mot. Prelim. Inj. at 1. And even if 

the murals were government speech, they would be an impermissible form of government speech, 

pursuant to the separation-of-powers doctrine, the New York Constitution and the New York City 

Charter. 

Plaintiff asks this Court to enjoin defendants from further exacerbating the irreparable harm 

plaintiff has suffered, and continues to suffer, as a result of defendants’ deprivation of its First 

Amendment rights, because: (1) the Fulton Street Mural constitutes private speech; (2) the content-

based time, place, and manner, restriction imposed on street murals does not survive strict scrutiny; 

and  (3) even if the time, place, and manner content-based restriction survives strict scrutiny, such 

1 Defendants attempted to timely file their Cross-Motion on September 14, 2020; however, due to a deficient 
docket entry, the filing was unsuccessful. That same day, the Court entered a Memo Endorsement denying without 
prejudice defendants Cross-Motion (Dkt. 25) but advised the Court would “consider the portions of defendants’ 
memorandum of law at Dkt. 21, in opposition to plaintiff’s motion for preliminary injunction (Dkt. No. 13) but will 
disregard the portions of defendants' memorandum of law at Dkt. No. 21, in support of defendants' motion to dismiss.” 
(Dkt. 25). The Court further advised it would recognize the Cross-Motion as timely filed due to the September 14, 
2020 filing error. 

ii
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 2 

restriction is unconstitutional as it violates the separation-of-powers doctrine of the U.S. 

Constitution, N.Y. Const. art. III, § 1; id. art. IV, § 1; id. art. VI, § 1 (providing for separation of 

powers at State level), and the New York City Charter, render such expressive conduct 

unconstitutional and amount to an abuse of power. 

ARGUMENT 

I. The “Black Lives Matter” Murals Are Not Government Speech 

A. The Fulton Street Mural Is Private Speech 

On June 14, 2020, the Black Lives Matter organization and “nearly two dozen Brooklyn-

based artists” painted the City’s first BLM mural in Brooklyn without defendants’ knowledge, 

consent, approval, or participation as evidenced by defendant de Blasio’s June 15, 2020 statement.  

Pl.’s Mot. Prelim. Inj. ¶ 1. Because of this, defendants’ reliance on Johanns v. Livestock Marketing 

Ass’n, in which the Supreme Court held “government [ ] may exercise its right to express its views 

with the assistance of private sources,” Def.’s Mem. Opp. at 3; is misguided. Johanns pertained 

exclusively to a government subsidy of the government’s own speech. By contrast here, the Fulton 

Street mural could not have been the government’s own speech, as the record is undisputed that it 

was originally painted without the government’s knowledge, consent, approval, or participation. 

Indeed, defendant de Blasio himself has repeatedly referred to “Black Lives Matter” as a 

movement, not an initiative of the City of New York. On June 14, 2020, he said, “change will 

come because of the spirit of this movement…”. See, Exhibit 1. Similarly, on June 25, 2020, de 

Blasio said Black Lives Matter “[is] a movement to recognize and protect the lives of Black 

people.” See, Exhibit 2. On July 13, 2020, de Blasio again, said “The Black Lives Matter 

movement is more than words, and it can’t be undone…”.  See, Exhibit 3. Based on defendant de 

Blasio’s own statements and every other fact of record, it is not subject to reasonable dispute that 
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the words “Black Lives Matter” may only be reasonably interpreted as a reference to the movement 

of the Black Lives Matter organization. And to the extent the City could be construed as having 

“adopted” this movement’s message as its own, this is precisely what is prohibited by Pleasant 

Grove v. Summum, 550 U.S. 460, 469 (2009): engaging in expressive conduct (here, accepting or 

endorsing the BLM murals) where the intended and perceived significance of that conduct 

coincides and amplifies the viewpoint of a private citizen or entity (here, the Black Lives Matter 

organization). 550 U.S. at 476.  

Because the Street Mural was painted without defendants’ knowledge, consent, approval, 

or participation, and based on defendant de Blasio’s repeated statements referring to “Black Lives 

Matter” as a movement, it is not subject to reasonable dispute that the Fulton Street Mural is 

private, not government speech, and not exempt from First Amendment considerations 

B. The Content-Based Time, Place, and Manner Restrictions Imposed on Street
Murals Does Not Satisfy Strict Scrutiny

“The government does not have a free hand to regulate private speech on government 

property.” Summum, 550 U.S. at 469.  For this reason, even if the Black Lives Matter murals were 

found to constitute government speech, the defendants’ imposition of the particular content-based 

time, place, and manner restrictions on the painting of such murals fails strict scrutiny, which is 

the applicable standard for both, traditional public fora or designated public fora.  “Government 

restrictions on speech in a designated public forum are subject to the same strict scrutiny as 

restrictions in a traditional public forum,” id.; see also, Cornelius v. NAACP Legal Defense & Ed. 

Fund, Inc., 473 U.S. 788, 800 (1985)). 

That public streets are public fora is simply common sense, and the Supreme Court has 

long recognized that “members of the public retain strong free speech rights when they venture 

into public streets . . . which have immemorially been held in trust for the use of the public and, 
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time out of mind, have been used for purposes of assembly, communicating thoughts between 

citizens, and discussing public questions.” Id.; see Perry Ed. Assn. v. Perry Local Educators' Assn., 

460 U.S. 37, 45 (1983). To preserve this freedom, government entities are strictly limited in their 

ability to regulate private speech in such “traditional public fora.” Id.. “Reasonable time, place, 

and manner restrictions are allowed, but any restriction based on the content of the speech must 

satisfy strict scrutiny, that is, the restriction must be narrowly tailored to serve a compelling 

government interest.” Id. see Perry Ed. Assn., supra, at 45. Restrictions based on viewpoint are 

prohibited. Id.; see Carey v. Brown, 447 U.S. 455, 463 (1980).  Defendants have imposed 

viewpoint-based restrictions in permitting the BLM Murals but prohibiting defendants from 

painting their own, and offer no justification for the distinction. 

Even if city streets were not obvious public fora, moreover, defendants have made it one. 

The Supreme Court has also recognized that the government “may create ‘a designated public 

forum’ if government property that has not traditionally been regarded as a public forum is 

intentionally opened up for that purpose.” Id.; see Cornelius, 473 U.S., at 802. When conducting 

a forum analysis regarding content-based government restrictions private speech (e.g., the Fulton 

Street Mural), “there is no distinction between the forum of such speech” Id. at 469-70. 

Government restrictions on speech in a designated public forum are subject to the same strict 

scrutiny as restrictions in a traditional public forum. Id.; see Cornelius, 473 U.S., at 800. Whether 

city streets are seen as traditional public fora or designated public fora, government restrictions on 

speech are subject to the same strict scrutiny prohibiting viewpoint discrimination.  

Defendants do not satisfy this standard.  Here, plaintiff wishes to paint a mural dedicated 

to the empowerment of women: “Engaging, Inspiring and Empowering Women to Make a 

Difference!” Mot. Prelim. Inj. at 3. On July 9, 2020, plaintiff submitted a formal request to 
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defendant de Blasio seeking permission to paint its mural. Id. at 4. Defendant de Blasio never 

responded. Id. On July 14, 2020, plaintiff submitted a second request, which defendant de Blasio 

received on July 15, 2020. Id.  It is undisputed that these requests were denied, and indeed on 

August 3, 2020, Mayor de Blasio advised reporters during a press conference that the decision to 

allow the Black Lives Matter organization to paint its murals on City streets was a decision “[he] 

made,” Pl.’s Mot. Prelim. Inj. at 10, and “the normal process continues for anyone else that wants 

to apply.” Id. at 10, n. 9.  

It is worth repeating that, as noted in plaintiff’s moving papers, no such “normal process” 

has ever existed, id. at 5, and defendants have not come forward with anything to suggest it has.  

This would explain why, on August 17, 2020, defendant Trottenberg finally responded to 

plaintiff’s request, denying it on the ground that the City Department of Transportation “does not 

permit installations on City roadways that are open to traffic.” Id. at 5.  Nonetheless, defendant de 

Blasio allowed the Black Lives Matter organization to paint murals on City roadways that are open 

to traffic for one reason, and one reason only:  Because he favors the political nature of BLM’s 

message over others, such as that plaintiff wishes to express. Such a frankly discriminatory, 

content-based, time, place, and manner, restriction is unconstitutional, and the policy enabling it 

must be enjoined as a matter of law. 

Indeed, besides being obviously viewpoint-biased, the City’s de facto permit of the BLM 

Mural being painted and maintained on multiple City roadways that are open to traffic also fails  

strict scrutiny because it is not “narrowly tailored to serve a compelling government interest.” 

Perry Ed. Assn., supra, at 45. Defendants claim that the viewpoint embodied in the murals is form 

of expression amounting to a means of effectuating the government’s interest in “righting a wrong 

– the ‘original sin of the United States of slavery,’” Def.’s Mem. Opp. at 4. Plaintiff does not 
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contest that righting the wrong of slavery and its effects (slavery, of course, having been outlawed 

in New York effective 1827) is a compelling government interest. But besides the manifestly 

unclear connection between the painting of the BLM Murals and the righting of such wrongs, the 

government’s restriction of messages permitted to be promoted selectively “must be narrowly 

tailored to promote a compelling government interest”, U.S. v. Playboy Entm’t Grp., Inc., 529 U.S. 

803, 804 (2000).  If a less restrictive alternative would serve the government's purpose, the 

government must use that alternative.  Id.  “Where a less restrictive alternative would serve the 

governments purpose, the government must use that less restrictive alternative. U.S. v. Playboy 

Entm’t Grp., Inc., 529 U.S. 803, 804 (2000). But the murals are not narrowly tailored; there is no 

proof they are essential, necessary or even effectual at “righting the wrong of slavery.” But even 

if the murals were narrowly tailored to a compelling government interest, the restriction before 

the Court – the prohibition of all other murals – is not justifiable under the “least restrictive means 

necessary” criterion.  Granting the request of plaintiff to paint a mural dedicated to the 

empowerment of women on one of the numerous streets articulated in its requests would not in 

any way infringe upon the government’s ability to effectuate its interest in “righting the wrong of 

slavery,” to the extent street “murals” can be found to do so at all – a proposition manifestly absent 

from the record.  

Accordingly, defendants’ blanket prohibition against all murals other than those of the 

Black Lives Matter organization does not satisfy strict scrutiny and therefore must be struck as a 

matter of law.   

II. Defendants Do Not Have the Authority to Permit the Painting of Murals 
 

In addition to (1) the Fulton Street mural unequivocally constituting private speech; and 

(2) even assuming arguendo defendants blanket mural prohibition survives strict scrutiny, neither 
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defendant de Blasio nor defendant Trottenberg have the lawful authority to permit or endorse the 

painting of the Black Lives Matter murals, and this Court has the power to enjoin their action on 

this ground as well. 

The City Charter vests the “Art Commission” with exclusive authority to make decisions 

as to “works of art”, which include mural decorations to be installed over land belonging to the 

city. Mot. Prelim. Inj. at 12. The City Charter also prohibits works of art from being placed on any 

public street, avenue, or highway unless such work of art is accompanied by: (1) a specification 

an estimate of the cost thereof; and (2) a plan showing its proposed location. Id. at 11.  Yet despite 

the fact that the only legal authority to authorize the painting of murals rests with the Art 

Commission – not the Mayor or the Department of Transportation –defendant de Blasio has 

repeatedly not only admitted, but proudly announced, that he made the decision as Mayor to 

permit the painting of the Black Lives Matter murals. Id. at 12. Such an abuse of political power 

unequivocally constitutes improper action under color of state law.  “It is firmly established that a 

defendant in a § 1983 suit acts under color of state law when he abuses the position given to him 

by the State.” Monsky v. Moraghan, 127 F.3d 243, 245 (2nd Cir. 1997).  

Whether the murals are (1) impermissibly favored private speech, or (2) impermissible 

government speech, the outcome is the same. Should this Court hold that the murals constitute 

private speech, defendants caused Plaintiff to suffer irreparable harm by allowing Black Lives 

Matter to enjoy its right to Free Speech while prohibiting Plaintiff from enjoying that same right, 

in violation of the First Amendment and Equal Protection Clause of the U.S. Constitution.  In the 

event this Court holds that the murals constitute government speech,  such speech is impermissible 

as it violates the separation-of-powers doctrine of the U.S. Constitution, N.Y. Const. art. III, § 1; 
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id. art. IV, § 1; id. art. VI, § 1 (providing for separation of powers at State level), and the New 

York City Charter. 

III. Plaintiff Satisfies the Requirements for a Preliminary Injunction

Defendants argue that plaintiff has not satisfied the requirements for a preliminary 

injunction because (1) the murals constitute government speech and therefore, the First 

Amendment does not apply, Def.’s Mem. Opp. at 7; and (2) plaintiff “has alternative means to 

publicly communicate its message” and therefore will not suffer “extreme or very serious 

damage,”  Def.’s Mem. Opp. at 8, relying on the heightened standard for a preliminary injunction 

under Tom Doherty Assocs., Inc., v. Saban Entm’t, Inc., 60, F.3d 27, 33-34 (2nd Cir. 1995). But 

defendants have failed to rebut plaintiff’s First Amendment arguments, as briefly summarized 

above.   And as to irreparable harm, even defendants, after asserting that plaintiff must satisfy the 

heightened pleading standard set forth by Saban Entm’t, Inc., concede that “[v]iolations of First 

Amendment rights are commonly considered irreparable injuries for the purposes of a preliminary 

injunction.” Berry v. City of New York, 97 F.3d 689 (2nd Cir. 1996), cert. denied, 520 U.S. 1251 

(1997).  

So they are.  “The loss of First Amendment freedoms, for even minimal periods of time, 

unquestionably constitutes irreparable injury.”  Elrod v. Burns, 427 U.S. 347, 373 (1976); Berry, 

97 F.3d at 693.  The time elapsed since defendants first exercised their power to permit a 

viewpoint-privileged message to be expressed on the very streets New York City, contrary to its 

own regulations, while denying others the same level of indulgence based on the content of the 

message concerned, has been more than miminal.  So too has been the abuse of power and the 

constitutional injury suffered by plaintiff and all New Yorkers who are entitled to a government 

that speaks for all of them and which grants equal access for viewpoints, not just of politically-
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favored movements, but of all who would participate in the democratic process in the world’s 

freest and most democratic city. 

CONCLUSION 

 For these reasons, plaintiff respectfully requests that this Court grant plaintiffs’ Motion for 

a Preliminary Injunction, enjoin defendants from further depriving plaintiff of its First Amendment 

rights, and allow plaintiff to paint its expressive message on a street in New York City, with such 

message remaining for the same number of days as the Black Lives Matter mural painted on Fifth 

Avenue on July 9, 2020. 

Alternatively, plaintiff respectfully requests that this Court enjoin defendants from 

permitting the Black Lives Matter organization from expressing their message on the eight (8) 

various streets throughout New York City and order that the murals referenced in plaintiff’s 

Preliminary Statement be painted over within seven (7) days of this Court’s Order. 

 
_________________________ 
Ronald D. Coleman 

       DHILLON LAW GROUP, INC. 
       256 5th Ave, 4th Floor 
       New York, NY, 10001 
       (347) 966) 4840 
       rcoleman@dhillonlaw.com 
Dated: September 17, 2020 
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EXHIBIT 2 
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