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PRELIMINARY STATEMENT 

Women for America First (“Plaintiff") moves this Court to enjoin Defendants Bill de 

Blasio and Polly Trottenberg (collectively, “Defendants”) from further exacerbating the 

irreparable harm Plaintiff has and continues to suffer as a result of Defendants’ deprivation of 

Plaintiff’s First Amendment Rights and Equal Protection of law in connection with their 

controversial, and legally dubious, conduct in connection with their painting and maintenance of 

a “Black Lives Matter” “murals” on eight different highly-visible streets of New York City (the 

“City”), including one on Fifth Avenue directly in front of Trump Tower, and their refusal to 

permit other political viewpoints from being expressed in comparable form.  

Following the death of George Floyd, the “Black Lives Matter” organization (“BLM”) 

reappeared onto the national stage it first took prior to the last presidential election and 

immediately drew endorsements from public officials nationwide. The name of the Black Lives 

Matter” movement also serves as its slogan. The BLM movement is, as set forth in the Amended 

Complaint and below, explicitly political and partisan. On June 14, 2020, BLM and “nearly two 

dozen Brooklyn-based artists worked from Saturday afternoon into the early hours Sunday 

morning” to paint New York City’s first “Black Lives Matter” mural on Fulton Street in Brooklyn. 

They were not prevented from doing so by police or traffic officials, as would typically be expected 

when individuals or groups paint or otherwise display private messages on New York City streets. 

Defendants did not issue a permit for the Black Lives Matter organization to paint this “mural”; in 

fact, Defendant de Blasio did not even know of the mural until the day after it was completed.  

On June 15, 2020, Defendant de Blasio said, “JUST IN: Fulton Street in Brooklyn will 

share the message that #BlackLivesMatter all summer long.”4 See, Exhibit A.  Rather than 

4 Mayor Bill de Blasio (@NYCMayor), Twitter (June 15, 2020, 3:26 p.m.), https://twitter.com/NYCMayor/status/ 
1272611525304426501 .

1
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enforcing the City’s laws against graffiti,5 much less engaging in any kind of street mural 

“permitting process” – a process which by every indication does not exist – Defendant de Blasio 

unilaterally “approved” the mural ex post facto and indulged in enjoyment of the political fruit 

dropped into his lap, which benefitted him politically.  In doing so, however, the Mayor opened 

up the streets of New York City as public fora, which the First Amendment requires be rendered 

available, on comparable terms as they were made available to BLM, to all who wish to engage in 

their First Amendment right to Free Speech. 

On June 19, 2020, the Black Lives Matter organization and “members of the community6” 

took to the streets of Staten Island and painted the City’s second “Black Lives Matter” mural. 

Expanding the newly dedicated public fora into NYC’s only Republican-held borough, the Black 

Lives Matter organization, again without a permit, painted its slogan in bright yellow letters onto 

Richmond Terrace. Shortly thereafter,  Defendant de Blasio announced he and the community 

would “paint a Black Lives Matter mural in every borough7”, and designated Centre Street in 

Manhattan, Morris Avenue in the Bronx, 153rd Street in Queens, and Joralemon Street in 

Brooklyn.  

5 Under Local Law § 10-117(a), “No person shall write, paint or draw any inscription, figure or mark of any type on 
any public or private building or other structure or any other real or personal property owned, operated or maintained 
by a public benefit corporation, the city of New York or any agency or instrumentality thereof or by any person, firm, 
or corporation, or any personal property maintained on a city street or other city-owned property pursuant to a 
franchise, concession or revocable consent granted by the city, unless the express permission of the owner or operator 
of the property has been obtained.”  §145.05 of the State Penal Law states that a person is guilty of criminal mischief 
in the third degree when with the intent to damage property of another person, and having no right to do so, he or she 
damages property of another person in an amount exceeding $250.  §145.10 states that a person is guilty of criminal 
mischief in the second degree when, with intent to damage property of another person, and having no right to do so, 
he or she damages property of another person in an amount exceeding $1,500. 
6 AJ+ (@ajplus), Twitter (June 19, 2020, 7:21 p.m.), https://twitter.com/ajplus/status/1274120137440808962 .
7 NYC Mayor’s Office (@NYCMayorsOffice), Twitter, (June 19, 2020, 7:30 p.m.), https://twitter.com/NYC 
MayorsOffice/status/1274122288682729472 .
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Within days, Defendants allowed Black Lives Matter to paint its slogan on an additional 

six publicly-owned, highly visible municipal surfaces throughout the city, bringing the mural count 

to eight  total: 

June 14, 2020  Fulton Street, Brooklyn 
June 19, 2020  Richmond Terrace, Staten Island 
June 26, 2020  Joralemon Street, Brooklyn 

July 2, 2020  Centre Street, Manhattan 
July 8, 2020  Adam Clayton Powell, Jr. Boulevard, Harlem 
July 9, 2020  Fifth Avenue, Manhattan 

July 15, 2020  Morris Avenue, the Bronx 
July 30, 2020  153rd Street, Queens 

   
Despite turning New York City’s public thoroughfares into bulletin boards for the 

proclamation of one political message, however,  Defendants refused a request by Plaintiff to paint 

just one mural with its own message.  That viewpoint, stating, “Engaging, Inspiring and 

Empowering Women to Make a Difference!,” is dedicated to the empowerment of women. 

Defendants’ refusal, which constitutes an endorsement of one single viewpoint – that of BLM –  

as the only acceptable content for the un-permitted painting of City streets, deprived Plaintiff of 

its constitutional rights to Free Speech and Equal Protection and, unless enjoined by this Court, 

will continue to do so. 

STATEMENT OF FACTS 

As noted in the Preliminary Statement, on July 9, 2020 and following the completion of 

the sixth mural, Plaintiff submitted to the City, by email, a request to paint a mural of its own on 

a New York City Street, writing as follows: 

In light of New York City’s decision to open Fifth Avenue as a public fora and 
permit a bright yellow “Black Lives Matter” mural to be painted on the street, I 
write on behalf of Women for America First to express our organization’s interest 
in likewise painting a mural of our own. 
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Women for America First is a Virginia-based nonprofit that routinely holds events 
in New York City, has thousands of supporters nationwide–many of whom reside 
in New York City, including myself–and consistently strives to promote the 
empowerment of women. 
 
In light of your generosity in opening up historic Fifth Avenue as a public fora by 
allowing the Black Lives Matter organization to paint their motto, our organization, 
too, would like to paint a mural of our motto–“Engaging, Inspiring and 
Empowering Women to Make a Difference!”–on Fifth Avenue, or another similar 
street within the city’s jurisdiction. In the event your Honor does not allow our 
organization to use Fifth Avenue, we propose painting our mural on FDR Drive 
outside Gracie’s Mansion. Alternatively, we are amenable to painting our mural on 
42nd Street near Times Square, or even City Hall Park should you prefer. 
 
Regarding due concern, we would use the identical color paint and font as the Black 
Lives Matter organization, self-fund such painting, and we further agree that the 
square footage used for our mural would be equal to the square footage used for the 
Black Lives Matter organization’s mural. 
 
Women for America First is cognizant that we will likely need local authorities to 
assist us in traffic diversion and parking restrictions while the painting is completed. 
Of course, we are amenable to completing the painting at any hour most convenient 
for your Honor and the City of New York. 
 
Thank you for your time and consideration of our request during a time in which 
our message could not be more important for our nation. We look forward to your 
response within three (3) business days. 

 
See Plaintiff’s Amended Complaint, ¶24. After Defendants failed to respond within the time 

requested, Plaintiff transmitted a second request via FedEx, which Defendants received on July 

15, 2020. Id. ¶25. Again, Defendants ignored Plaintiff’s request while allowing Black Lives Matter 

to paint its 7th and 8th murals on City streets and without permits on July 15 and 30, respectively. 

On August 17, 2020, the New York City Department of Transportation (“the NYC DOT”) 

finally responded to Plaintiff, advising their request to paint “Engaging, Inspiring and Empowering 

Women to Make a Difference!” was denied because “the NYC DOT does not permit installations 

on City roadways that are open to traffic.” Notably, all eight murals bearing the Black Lives Matter 

organization slogan (“BLM murals”) – two of which were painted after Plaintiff submitted its 

request – were painted on city streets open to traffic at all times prior to the dates upon which the 
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murals were painted.  Besides having disregarded this putative criterion for which City streets were 

available for political messaging with respect to BLM, the NYC DOT did not even offer Plaintiff 

alternative fora that would qualify. 

Naturally, Defendants’ refusal to allow Plaintiff to paint a mural dedicated to women while 

allowing Black Lives Matter to paint eight murals dedicated to African Americans drew heavy 

interest from the media. Responding to questions concerning the First Amendment implications of 

the BLM murals, Defendant de Blasio simply stated the Black Lives Matter movement “transcends 

any notion of politics”, Am. Compl. ¶27, asserting that  “we are at a moment of history when that 

had to be said and done, that’s a decision I made8,” and adding “this is about something much 

bigger than any one group [s]o I think that’s the right approach.” Am. Compl. ¶27.  

That this decision was a unilateral one made under the putative executive authority of the 

Mayor is clear. The City Council took no action making an exception to New York’s law 

prohibiting graffiti based on a finding of historical significance, and, as stated above, at no time 

prior to Black Lives Matter painting its first mural on Fulton Street did anyone claiming to 

represent BLM  apply for or receive a permit to paint these political messages on City streets.  

Indeed, there is no “permitting process” for painting murals or other non-traffic related messages 

on the streets of New York City. Id. ¶30. Defendant de Blasio’s assertion that allowing Black Lives 

Matter to paint its mural “transcends any notion of politics” is not only inappropriately dismissive 

of the First Amendment – which is not a mere political inconvenience or a sort of technicality, but 

a core governing principle of our democracy – but is objectively false. There is no plausible 

argument that BLM is anything but a political movement. 

 
8 Julia Marsh, De Blasio admits city skipped permit process to paint Black Lives Matter murals, NEW YORK POST, 
(Aug. 3, 2020, 12:25 p.m.), https://nypost.com/2020/08/03/de-blasio-admits-city-skipped-permit-process-to-paint-
blm-murals/ .
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According to a June 17, 2020 article in Time magazine, BLM protests “could be a political 

bonanza for Democrats, political strategists say, galvanizing its most reliable voting bloc and 

boosting voter registration.” The article continues: 

Already, the movement has fired up some voters. The progressive non-profit Rock 
The Vote registered 150,000 new voters in the first two weeks of June, the highest 
tally of any two-week period in the 2020 election cycle. And despite significant 
obstacles at the polls, Democrats in Georgia cast more than 1 million ballots in the 
state’s June 9 primary, breaking the record set in the 2008 contest between Barack 
Obama and Hillary Clinton. “People were in line for hours,” says Nse Ufot, 
executive director of the New Georgia Project, which registered hundreds of voters 
at Black Lives Matter protests ahead of the primary. “Can you imagine the strength, 
the resolve, the steely-eyed determination that folks are going to have when they 
go to the polls in November?” 

Similarly, the Democratic Party’s official website, Democrats.org, features a page entitled, “Black 

Lives Matters Organizing Resources” that offers links to petitions demanding prosecution of the 

officers involved in the deaths of George Floyd, firing of the officers involved in the death of 

Breonna Taylor, one from a related organization called “Color of Change” that promotes “a 

platform of structural demands to reduce, over time, the impacts of policing in concrete and 

tangible ways” and various other resources, including “Other ways to get involved.” The 

Democratic Party web page for Black Lives Matter also gives advice to street protesters to avoid 

law enforcement investigations, noting, “Signal has just introduced a ‘blur tool’ for your photos. 

They write, ‘The latest version of Signal for Android and iOS introduces a new blur feature in the 

image editor that can help protect the privacy of the people in the photos you share. Now it’s easy 

to give every face a hiding place, or draw a fuzzy trace over something you want to erase.’” Id. 

¶¶12-13. 

Indeed, few politicians have made BLM’s political viewpoint as central to their current 

political identity as Defendant de Blasio. Id. ¶¶14, 7-8. On July 10, 2020, the day after BLM 

painted its slogan on Fifth Avenue directly in front of Trump Tower, the New York Post published 
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an article entitled “De Blasio doubles down on support of Black Lives Matter protests in New 

York City” which reads in pertinent part: 

Mayor Bill de Blasio doubled down Friday on his decision to bless Black Lives 
Matter marches wherever and whenever they may happen while pulling the permits 
for the Big Apple’s usual slate of summertime parades and street festivals due to 
the threat posed by large gatherings amid the coronavirus. 

 
“I’ve said many times — the protests, this is a particular moment in history where 
400 years of oppression, 400 years of racism are being addressed in a very powerful 
way,” Hizzoner said. “That can’t compare to anything else.” 

 
De Blasio made the remarks after again reiterating that it would be unsafe to allow 
parades and festivals that often bring tens of thousands to the streets because of the 
risk of transmitting COVID-19 — and the need to use the city’s public space and 
resources to bolster its street closure programs for pedestrians and restaurants. 

 
Id. ¶¶15-17. According to the New York Times, “The public art project is the latest battle in a 

feud between President Trump and Mayor Bill De Blasio.” As Forbes magazine wrote, “Last 

month, at the height of the Black Lives Matter protests, Mayor de Blasio announced that each 

borough in New York City would get its own BLM mural. But location of this one in Manhattan 

can only be viewed at a direct dig at the president.” Id. ¶18. The political nature of BLM’s message, 

and that by endorsing and favoring it Defendants are engaged in viewpoint discrimination, cannot 

be questioned seriously. 

LEGAL STANDARD 

To obtain a preliminary injunction, Plaintiff must establish “(1) a likelihood of irreparable 

harm absent preliminary relief; (2) a likelihood of success on the merits; (3) the balance of equities 

tipping in favor of the moving party; and (4) the public interest is served by an injunction.” Winter 

v. Nat. Res. Def. Council, Inc., 555 U.S. 7, 20 (2008). As discussed below, Plaintiff readily satisfies 

all four factors here. 
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ARGUMENT 

I. PLAINTIFF IS ENTITLED TO PRELIMINARY INJUNCTIVE RELIEF 
 

A. Plaintiff Has Suffered and Continues to Suffer Irreparable Harm 
 
“A showing of irreparable harm is ‘the single most important prerequisite for the issuance 

of a preliminary injunction’.”  Faiveley Transp. Malmo AB v. Wabtec Corp., 559 F.3d 110, 118 

(2d. Cir. 2009) (quoting Rodriguez v. DeBuono, 175 F.3d 227, 234 (2d. Cir. 1999)). In cases 

involving Free Speech, “[t]he loss of First Amendment freedoms, for even minimal periods of 

time, unquestionably constitutes irreparable injury.” Elrod v. Burns, 427 U.S. 347, 373 (1976) 

(plurality opinion); Berry v. City of New York, 97 F.3d 689, 693 (2nd Cir. 1996) and “the likelihood 

of success on the merits and irreparable harm merge into a single threshold requirement.” 801 

Conklin St. Ltd. v. Town of Babylon, 38 F.Supp.2d 228, 235 (E.D.N.Y. 1999) (citations omitted); 

Blum v. Schlegel, 830 F. Supp. 712, 723 (W.D.N.Y. 1993), aff’d, 18 F.3d 1005 (2nd Cir. 1994) 

(citations omitted). See also Beal v. Stern, 184 F.3d 117, 123–124 (2nd Cir. 1999).  

Here, Plaintiff wishes to express a message –“Engaging, Inspiring and Empowering 

Women to Make a Difference!” – that falls squarely within the category of protected speech. The 

Free Speech Clause of the First Amendment, of course, guarantees that “Congress shall make no 

law ... abridging the freedom of speech.” U.S. Const. amend. I. This prohibition “applies to the 

various states as a result of the Fourteenth Amendment” See Stromberg v. California, 283 U.S. 

359, 368 (1931). While the state may enforce regulations of the time, place, and manner of 

expression, those restrictions must be content-neutral, narrowly tailored to serve a significant 

government interest and leave open ample alternative channels of communication. United States 

Postal Service v. Council of Greenburgh, 453 U.S. 114, 132 (1981); Consolidated Edison Co. v. 

Public Service Comm'n, 447 U.S. 530, 535–536 (1980); Grayned v. City of Rockford, 408 U.S. 

104, 115 (1972); see also Cantwell v. Connecticut, 310 U.S. 296 (1940); Schneider v. State of New 
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Jersey, 308 U.S. 147 (1939).  Thus, in places which by long tradition or by government fiat have 

been devoted to assembly and debate, the rights of the state to limit expressive activity are sharply 

circumscribed. Perry Educ. Ass’n v. Perry Local Educators’ Ass’n, 460 U.S. 37, 43-45 (1983).  

Public streets in particular “have immemorially been held in trust for the use of the public, 

and, time out of mind, have been used for purposes of assembly, communicating thoughts between 

citizens, and discussing public questions.” Hague v. CIO, 307 U.S. 496, 515 (1939). In these 

quintessential public forums, the government may not prohibit all communicative activity. Id.  

Therefore, for government to enforce a content-based exclusion, it must show that the regulation 

is necessary to serve a compelling state interest and that it is narrowly drawn to achieve that end. 

Carey v. Brown, 447 U.S. 455, 461 (1980).  Defendants cannot meet that standard here. 

A second category of public forum consists of public property which the state has opened 

for use by the public as a place for expressive activity. The Constitution forbids a state from 

enforcing certain exclusions from a forum generally open to the public even if it was not required 

to create the forum in the first place. Widmar v. Vincent, 454 U.S. 263 (1981) (university meeting 

facilities); City of Madison Joint School District v. Wisconsin Public Employment Relations 

Comm'n, 429 U.S. 167 (1976) (school board meeting); Southeastern Promotions, Ltd. v. Conrad, 

420 U.S. 546 (1975) (municipal theater). Although a state is not required to indefinitely retain the 

open character of the facility, as long as it does so, the state is bound by the same standards 

applicable to a traditional public forum. While reasonable time, place, and manner regulations are 

permissible, content-based prohibitions must be narrowly drawn to effectuate a compelling state 

interest. Widmar v. Vincent, supra, 454 U.S. at 269–270.  Under this analysis as well, Defendants 

cannot justify distinguishing between the BLM message and Plaintiff’s proposed message which 

mirrors the same time, place, and manner components of the BLM message, especially when 
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Plaintiff’s request suggests the identical public fora and further provides substantially similar, 

reasonable, and comparable fora suggestions in the alternative.  

Accordingly, Plaintiff has demonstrated it has, and continues to, suffer from the deprivation 

of its First Amendment rights, which constitutes irreparable harm pursuant to Elrod. Therefore, 

the issue as to whether Plaintiff is entitled a preliminary injunction hinges on the single question 

as to whether Plaintiff will likely succeed on the merits. As set forth below and under binding 

precedent established by the Second Circuit’s holding in Blum, supra, Plaintiff is likely to prevail. 

B. Plaintiff Will Likely Succeed on the Merits of Its Claim 

The Amended Complaint consists of one count alleging Defendants violated 42 U.S.C. § 

1983.  To establish a prima facie case for a Section 1983 claim, a plaintiff must show that: (1) the 

challenged action occurred “under color of state law” and (2) the action deprived Plaintiff of a 

constitutional right. West v. Atkins, 487 U.S. 42, 48 (1988). Section I(A) establishes that 

Defendants’ actions deprived Plaintiff of its constitutional right to free speech. Thus, the question 

of whether Plaintiff is entitled to a preliminary injunction depends on whether Defendants acted 

under color of state law.  Plaintiff submits that Defendants have, as articulated below. 

 i. Defendants Acted and are Acting Under Color of State Law 

On August 3, 2020, Defendant de Blasio told reporters during a press conference that the 

decision to allow the Black Lives Matter organization to paint its murals on City streets was a 

decision “[he] made9.” Separate and apart from the question alluded to in the Preliminary 

Statement as to whether the painting of the BLM murals is itself arguably a criminal violation 

under the law of both New York State and the City, it is clear that neither Defendant de Blasio nor 

 
9 Julia Marsh, De Blasio admits city skipped permit process to paint Black Lives Matter murals, NEW YORK POST, 
(Aug. 3, 2020, 12:25 p.m.), https://nypost.com/2020/08/03/de-blasio-admits-city-skipped-permit-process-to-paint-
blm-murals/ 
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the NYC DOT have the authority to authorize the painting of “street murals.” In fact, street murals 

or other communicative messages of this magnitude, size, color, and number have never been 

permitted in the City’s centuries-long history. 

In any event, even if authority for permitting any street murals existed under the law, 

Defendant de Blasio does not have the legal power claimed by him to enact such a policy, which 

is legislative in nature. Under the separation-of-powers doctrine, the New York City Charter 

“provide[s] for distinct legislative and executive branches: the City Council ‘shall be vested with 

the legislative power of the city, and shall be the local legislative body of the city,’ while the Mayor 

‘shall be the chief executive officer of the city.’” Under 21 v. City of N.Y., 65 N.Y.2d 344, 356 

(1985) (citing N.Y.C. Charter ch. 1, § 3 and ch. 2, § 21); N.Y. Const. art. IX, § l(a) (“[e]very local 

government ... shall have a legislative body elective by the people thereof”); see also N.Y. Const. 

art. III, § 1; id. art. IV, § 1; id. art. VI, § 1 (providing for separation of powers at State level). As 

officers or agencies of the executive branch, Defendants cannot engage in legislative policymaking 

and may only act pursuant to valid legislative authority. See, e.g., Under 21, 65 N.Y. 2d. at 356. 

“[N]o matter how well-intentioned his actions may be, the Mayor may not unlawfully infringe 

upon the legislative powers reserved to the City Council” Id. and  “[i]n the absence of such specific 

authority, the executive action must be deemed an unlawful usurpation of the legislative function.” 

Subcontractors Trade Ass’n v. Koch, 62 N.Y. 2d 422, 429-30 (1984). Such is expressly the case 

here. 

It is not as if there were no legislative contemplation as to how a “street mural” program 

might be initiated and/or administered.  There is, and such legislative directive, not the Mayor, 

governs here. As a threshold matter, the City Charter expressly prohibits works of art from being 

placed on any public street, avenue, or highway unless such work of art is accompanied by: (1) a 

specification an estimate of the cost thereof; and (2) a plan showing its proposed location. Id. § 
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854(d) (stating “No work of art…[is] allowed to be placed on or extend into or over any public 

street, avenue, highway… or other public place belonging to the city, unless such work of art or a 

design of the same [is] accompanied by a specification and an estimate of the cost thereof [and] a 

plan showing its proposed location….”). At the same time, under the New York City Charter an 

“Art Commission” is vested with the exclusive authority to make decisions as to “works of art,” 

which are defined as: 

Sculptures, paintings, mural decorations, mosaics, stained glass, statues, carvings 
or castings in high or low relief, inscriptions, monuments, and fountains installed 
or erected or to be installed or erected upon or over land belonging to the city 
whether the works of art be the property of the city itself or of an institution, 
corporation or private individual, and whether intended for ornament, 
commemoration or actual use. 
 

N.Y.C. Charter ch. 37, § 851, 854(a). Thus, the legal authority to authorize the painting of murals 

rests solely with the Art Commission; not the Mayor or the NYC DOT, despite Defendant de 

Blasio’s multiple claims of executive responsibility for doing so.  Such action constitutes an abuse 

of power, and it is well-established that abuse of power unequivocally constitutes action under 

color of state law. “It is firmly established that a defendant in a § 1983 suit acts under color of state 

law when he abuses the position given to him by the State.” Monsky v. Moraghan, 127 F.3d 243, 

245 (2nd Cir. 1997); see also LaFontant v. Neale, 2019 WL 1953942 at *9 (S.D.N.Y 2019) 

(holding actors who abuse power possessed by virtue of state law and made possible only because 

the actor is clothed with the authority of state law are acting under the color of state law). 

Based on the deprivation of Plaintiff’s First Amendment rights and the substantial 

likelihood that Plaintiff will prevail on the merits, this Court should grant Plaintiff’s motion and 

enjoin Defendants from further exacerbating the irreparable harm Plaintiff has and continues to 

suffer as a result of Defendants’ unconstitutional misconduct. 
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C. The Balance of Equities Tips in Plaintiff’s Favor   
 

 While Plaintiff need only demonstrate a showing of irreparable harm and a likelihood of 

success on the merits of its claim pursuant to Blum, this Court may also issue a preliminary 

injunction so long as Plaintiff demonstrates “sufficiently serious questions going to the merits to 

make them a fair ground for litigation and a balance of hardships tipping decidedly toward the 

party requesting the preliminary relief.” Citigroup Glob. Mkts., Inc. v. VCG Special Opportunities 

Master Fund Ltd., 598 F.3d 30, 35 (2d. Cir. 2010).  

The Black Lives Matter organization enjoys its First Amendment rights in the form of 

public, prominent and controversial displays of its message in eight (8) different locations 

throughout the publicly-owned streets of New York City. In contrast, Defendants continue to 

prohibit Plaintiff from enjoying the same rights in even one location. Both Plaintiff and the Black 

Lives Matter organization represent protected classes (race and gender); the only difference 

between the organizations is that Defendants favor the viewpoint of BLM over Plaintiff’s 

viewpoint towards empowering women. Such preferential treatment constitutes viewpoint 

discrimination and it is well-established that “government regulation may not favor one speaker 

over another.” Members of City Council of Los Angeles v. Taxpayers for Vincent, 466 U.S. 789, 

804 (1984). The Supreme Court has further stated “it is axiomatic that the government may not 

regulate speech based on its substantive content or the message it conveys” Police Dept. of 

Chicago v. Mosley, 408 U.S. 92, 96 (1972), and “[t]he government must abstain from regulating 

speech when the specific motivating ideology or the opinion or perspective of the speaker is the 

rationale for the restriction.” See Perry Ed. Assn., 460 U.S. at 46. “The test for viewpoint 

discrimination is whether – within the relevant subject category – the government has singled out 

a subset of messages for disfavor based on the views expressed.” Matal v. Tam, __ U.S. __. 137 

S. Ct. 1744 (2017). Defendants’ denial of Plaintiff’s request would violate the First Amendment 
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prohibition against viewpoint discrimination even if Plaintiff sought to communicate a political 

message the same way BLM has been permitted to.  But notwithstanding this objective viewpoint 

discrimination, Defendants’ conduct is all the more offends the First Amendment because 

Plaintiff’s message is apolitical – and prohibited – while BLM’s is, as set forth above,  

quintessentially political – and not only permitted, but privileged. Am. Compl. ¶7.  

The political nature of the BLM Murals cannot be gainsaid.  In addition to the facts set 

forth above, in the summer of 2015, BLM activists became involved in the 2016 United States 

presidential election, its participants essentially unanimously supporting the Democratic 

presidential candidate, Hillary Clinton. Am. Compl. Id.  On July 7, 2016, a BLM protest was held 

in Dallas, Texas, following which one participant, an African American named Micah Xavier 

Johnson, opened fire in an ambush, killing five Dallas police officers and wounding seven others 

and two civilians. Id. ¶8. The gunman was then killed by a robot-delivered bomb. Before he died, 

according to police, Johnson said that "he was upset about Black Lives Matter,” and that "he 

wanted to kill white people, especially white officers." Id. Most Black Lives Matter activists 

denounced the shootings. Id. The next day, July 8, more than 100 people were arrested at Black 

Lives Matter protests across the United States). Id.  

As set forth above, it is beyond cavil that the BLM movement is, for all practical purposes, 

affiliated with the Democratic Party and unquestionably hostile to the Republican Party and in 

particular, towards President Donald J. Trump. Id. ¶¶10-11. It is not subject to reasonable dispute 

that Defendants’ impermissible viewpoint discrimination is predicated on Defendant de Blasio’s 

desire to profit politically in promoting the message of an organization so tightly akin to the 

political party with which he identifies and within which he has made his career. 

There is absolutely no equity, much less constitutional justification, in the status quo absent 

an injunction. The scales are currently tipped entirely in favor of Defendants. Mayor de Blasio 
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personally, and his political party institutionally, benefit from allowing Black Lives Matter to 

promote its message while Plaintiff has no means by which to likewise express its message because 

COVID-19 restrictions and state and local orders prohibiting large gatherings. While Defendant 

de Blasio is entitled to a political agenda and his personal opinions of the President, he cannot 

deploy City resources and enact policies on the City’s behalf that grant preferential treatment to 

one organization while contemporaneously suppressing Plaintiff’s request to enjoy the same 

privileges. Doing so is unconstitutional viewpoint discrimination and deprives Plaintiff of 

fundamental rights to which its guaranteed under the United States Constitution. 

D. An Injunction is in the Public’s Best Interest 
 

 Boiled down to its essence, this Court is weighing Plaintiff’s irreparable harm – the 

deprivation of its First Amendment rights and equal protection of the law – against Defendants’ 

unconstitutional deprivation of not only Plaintiff’s, but everyone’s First Amendment rights, 

notwithstanding the Black Lives Matter organization. While Plaintiff maintains it has just as much 

of a right to paint its slogan on a New York City street as BLM, Plaintiff is also cognizant as to 

the effects granting an injunction permitting Plaintiff to do so could have on the public. In the 

interests of preserving the best interests of the public while seeking to mitigate the irreparable harm 

Plaintiff will continue suffer absent an injunction, Plaintiff is amenable to an alternative means by 

which this Court can enjoin Defendants from exacerbating such irreparable harm as articulated in 

the forthcoming conclusion. 

Plaintiff is not unaware of potential concerns this Court may have in granting the relief it 

seeks. Obviously, allowing Plaintiff to paint its mural would likely lead to a deluge of other 

individuals and organizations painting messages of their own, ultimately flooding NYC streets 

with distracting artwork that may pose safety risks to the public. If this were to occur, the City 

would be forced to close numerous roads allowing the murals to be painted (and to dry), which 
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would interrupt traffic flow and divert the attention of police and NYC DOT personnel from their 

ongoing responsibilities.  The spectacle of painting large murals would draw large numbers of 

crowds and participates, thereby increasing the risk of COVID-19 transmission. Moreover, after 

the murals are completed and the roads re-open, the large, colorful murals would distract drivers, 

endangering the lives of those in their vehicle, other vehicles, and pedestrians alike. In a recent 

article published by Forbes, an expert on the issue of traffic safety and management stated: 

If you follow the news, you most likely have seen the recent efforts of numerous 
cities that have been painting large block letters onto their streets. In many cases, 
the streets are considered active in that once the painting has been completed, the 
roadway is reopened to everyday traffic. Thus, these are not seemingly specially 
set aside streets that are secured from vehicular traversal and instead are put back 
into their usual service after having been painted. 
 
Customarily, paint that is used on an active traffic-going street is employed as a 
traffic control device, known in the roadway infrastructure realm as “road surface 
markings” and are used to officially depict navigational guidelines and directions. 
 
When drivers proceed along a street, they are at times provided visual cues via 
painted asphalt surfaces that showcase where the median is, where crosswalks are, 
and generally is indicative of the curbs and other key roadway features. The colors 
of yellow and of white are particularly reserved for these purposes and drivers are 
accustomed to noting where those painted lines and areas are. 
 
A driver that is familiar with a given street is apt to no longer overtly notice the 
painted surfaces, though they seemingly subconsciously still pay attention to the 
guidance and use it reflexively as they drive down a street so marked. 
 
Drivers that have not previously entered onto a particular street and are approaching 
it for the first time are likely to be directly cognizant of the painted guidance, using 
it actively as they attempt to safely make their way along that street. 
 
Federal standards for the use of painted surfaces as a traffic control device are 
included in a USA governmentally approved document referred to as the Manual 
on Uniform Traffic Control Devices for Streets and Highways (“MUTCD”) as 
published by the Federal Highway Administration (FHWA) and the Office of 
Transportation Operations (HOTO). 
 
Additionally, the FHWA issued an additional official ruling on the various uses of 
painted surfaces as a supplemental memorandum. 
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The supplement memorandum is often cited when examining what has been an 
already rising interest by cities in painting murals and other artistic renderings onto 
active streets and in-use roadway surfaces. Why is painted art on the roadway 
worthy of added consideration and potential concern? Some have expressed qualms 
that the artistry displayed could be distracting to those driving on such streets. 
 
A driver might mistakenly interpret a portion of the artistic rendering to be a driving 
guidance directive and therefore drive improperly, either illegally driving or 
potentially driving in a means that could endanger themselves and other nearby 
drivers, perhaps also jeopardizing pedestrians. 
 
Or, a driver might become distracted by the artistic presentation and thus fail to 
realize that a car ahead of them is braking suddenly, or that a pedestrian is 
jaywalking in front of the car. As such, the driver might plow into another vehicle 
or ram into a pedestrian as a result of being focused on the art and bereft of attention 
to the driving situation. 
 
Another possibility is that the painted art has overlapped, obscured, or confounded 
the intended painted traffic control surfaces. Suppose that an artistic mural extends 
over a crosswalk and as a result, the formal crosswalk-painted lines are less 
identifiable or possibly even no longer discernable at all. Thus, the paint markings 
intended for traffic safety are no longer viably able to be seen and the drivers of the 
roadway cannot as readily gauge the nature of how to best navigate the street. 
 
The use of painted surfaces as a traffic control mechanism is supposed to be a visual 
indicator for drivers and something that is observed and abided by on nearly an 
instinctive basis while driving. Indeed, the use of nationwide standards has 
provided a uniformity that enables drivers to minimize uncertainty about what the 
paint is trying to tell them, becoming second nature in detection, and decidedly is 
not supposed to distract drivers from the life-or-death nature of the driving task 
(i.e., the painted surfaces are considered a crucial aid to the driving task and the 
safety thereof). 
 
So, when there is paint used on an active roadway surface and that paint does not 
have an ascertained traffic guidance purpose, one logical question arises as to 
whether the painted conveyance will undercut traffic safety or whether it will be 
neutral or, surprisingly to some, possibly even bolster traffic safety. 

 
Am. Compl. ¶31. For this reason, a “defund the police” street mural along Water Street in 

downtown Milwaukee was removed on Friday, July 10 due to “serious traffic safety concerns," 

according to officials with the Milwaukee Department of Public Works. Safety was also cited as a 

reason for the removal of a similar mural in Redwood City, California. Id. ¶34.  
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But all these concerns were either ignored or brushed aside when Defendants unilaterally 

provided the BLM organization numerous locations cloaked with expressive privilege to paint 

their slogan in and on the City’s municipal property and byways.  The Constitution does not permit 

such privileges to be invoked to prevent others seeking the same treatment, even if the Mayor 

insists that the historical moment is unique and transcends “politics,” i.e., the United States 

Constitution.   

Having said this, Plaintiff recognizes that this Court may find painting a mural of its own 

may be contrary to the public’s best interests. As such, Plaintiff alternatively proposes that this 

Court enjoins Defendants by prohibiting the painting or maintenance of any mural on the City’s 

streets and apply its Order retroactively to mitigate further exacerbation of the irreparable harm 

caused as a result of Defendants’ deprivation of Plaintiff’s First Amendment rights. 

CONCLUSION 

 Plaintiff respectfully requests that this Court grant Plaintiffs’ Motion for a Preliminary 

Injunction and enjoin Defendants from further depriving Plaintiff of its First Amendment rights 

and allow Plaintiff to paint its expressive message on a street in New York City, with such message 

remaining for the same number of days as the Black Lives Matter mural painted on Fifth Avenue 

on July 9, 2020.  

Alternatively, Plaintiff respectfully requests that this Court enjoin Defendants from 

permitting the Black Lives Matter organization from expressing their message on the eight (8) 

various streets throughout New York City and order that the murals referenced in Plaintiff’s 

Preliminary Statement be painted over within seven (7) days of this Court’s Order. 

 
.    
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 Respectfully submitted, 
 

     DHILLON LAW GROUP, INC. 

 

   By:  _____________________________  
                                                                                                       Ronald D. Coleman 
 

256 5th Ave., 4th Floor 
New York, NY 10001 
347-966-4840 
rcoleman@dhillonlaw.com 
 
Michael A. Yoder* 
DHILLON LAW GROUP, INC. 
177 Post Street, Suite 700 
San Francisco, CA 91408 
415-433-1700 
myoder@dhillonlaw.com 
Pro Hac Vice pending* 
Attorneys for Plaintiff 

 

 

 
Dated: August 25, 2020
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Fulton Street, Brooklyn – June 14, 2020 

EXHIBIT C
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Richmond Terrace, Staten Island – June 19, 2020 
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Joralemon Street, Brooklyn – June 26, 2020 
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Centre Street, Manhattan – July 2, 2020 
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Adam Clayton Powell, Jr. Boulevard, Harlem – July 8, 2020 
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Fifth Avenue, Manhattan – July 9, 2020 
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Morris Avenue, the Bronx – July 15, 2020 
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153rd Street, Queens – July 30, 2020 
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